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2O oo st DOCKETED
BRENDA BURNS T AUG 1 8 2014
BOB BURNS
SUSAN BITTER SMITH m
IN THE MATTER OF THE PETITION OF '
ARIZONA WATER COMPANY FOR \W-01445A-14-0305
INCREASE OF AREA TO BE SERVED AT DOCKET NO.

CENTRAL HEIGHTS, ARIZONA
PETITION TO AMEND DECISION 33424
PURSUANT TO A.R.S. § 40-252

Pursuant to A.R.S. § 40-252, the City of Globe (“Globe” ot the “City”) hereby
petitions the Arizona Corporation Commission (the “Commission™) to amend Decision
3 3424', (the “Decision”) dated September 20, 1961, which granted Arizona Water
Company (“AWC™) a certificate of convenience and necessity (“CC&N™) in Gila County
in docket No. U-1445. Specifically, the City requests the Commission correct Decision
33424 and remove the area of AWC’s CC&N where Globe is the water provider and has
provided service that predates the Decision. This area is specifically described in the
attached Exhibit. The City understands it is abnormal to correct a decision that is over
fifty years old but due to the unique situation of the instant case, the City would
respectfully request the Commission grant the relief detailed below.
BACKGROUND

The City has provided water and sewer service inside and outside of its municipal

boundaries since the early 1900s. Upon information and belief, AWC has been providing

! Attached as Exhibit A are all of the decisions issued under Docket No U-1445.
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only water service in the area near Globe since March of 1955 when AWC purchased the
CC&N of Triangle Development Corporation. AWC has expanded its CC&N several
times since the initial transfer, including the September 1961 expansion, which is the basis
for this Petition. In docket number U-1445, AWC, through its counsel, requested
extension of four different areas near AWC’s existing service area, two in Gila County
and two in Pinal County.” A hearing was held on September 11, 1961 in front of the
Commissioners.’ At that hearing, the Salt River Valley Water Users Association made an
appearance in opposition. The Decision states “[t]estimony was presented . . . and from
the testimony, files and records the Commission is of the opinion that applicant has
complied with the statutes of Arizona . . . for the issuance of a [CC&N] % The Decision
goes on to say “[i]t further appears that the application does not conflict with any person
or corporation fumishing a service of like character within the additional area sought to be
certificated.” This, however, was not true with respect to the area served by Globe.

A copy of the Decision that was received from Ultilities Division Staff shows the
handwritten service list for the Decision.’” The service list is comprised of AWC, its
counsel, Gila County and Pinal County Boards of Supervisors, Bureau of Indian Affairs
San Carlos, Salt River Valley Water Users Association (“SRVWUA”), the Secretary of
the ACC and Docket.” The City of Globe did not receive notification of this Decision, as

evidenced by the service list.

? See Decision Nos. 33421, 33422, 33423 and 33424. The Decisions are exactly the same except
tg"or the legal descriptions of the areas to be served.

f

2 {g Unfortunately the evidentiary record referenced in the Decision is no longer available.

: gécision 33424 with handwritten service list attached as Exhibit B.
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Over the years, Globe and AWC had several business transactions. In the 1970s,
AWC sold land to the City, upon which the City located a water tank. As will be
discussed below, the area this water tank serves is the disputed area. Additionally, Globe
and AWC have an interconnection agreement. These entities coexisted cooperatively
until the last few years when a previous City Manager had some concerns regarding
AWC’s service and lack of a franchise in the City and started a dialogue with AWC
regarding those topics. During the course of these conversations, it was determined that
Globe was serving an area, Arlington Heights, (“Southern Area”) which was included in
the CC&N granted in the Decision. The Southern Area is not within the cotporate limits
of Globe but has been served by the City since at least the early 1910°s. Shortly after it
was discovered that the Southern Area was in AWC’s CC&N, AWC served a Notice of
Claim (“NOC SA”) against the City for $1.878,860 lost revenue and incurred losses and
damages.g AWC does not now, nor has it ever had, have any infrastructure or customers
in the Southern Area,

The City, upon receipt of the NOC SA, instructed members of City Staff to
determine when the City first provided service to the Southern Area and to enter into a
tolling agreement with AWC regarding its claim. As this exercise was taking place, City
Staff realized that the Decision granted AWC a CC&N over the City’s wastewater
treatment plant and areas inside the corporate boundaries that the City had served for
years (“Northern Area™). Again, it is important to note that AWC does not now, nor has it
ever had, any customers in the Northern Area. During a meeting between AWC and the

City where counsel for both sides was present, the City advised AWC of this new

® Attached as Exhibit C.
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information. On June 3, 2014, AWC served the City Manager with a Notice of Claim for

the Northern Area (“NOC NA”)'®. The NOC NA was for $3,798,158. for past lost

revenue and $2,008,600 for the “cost of connecting affected customers to the Company’s
water system.”"'

Afier receipt of the NOC NA, Globe decided to engage an experienced,
independent researcher outside services to determine when the City first started water
service in both of the disputed areas. This independent researcher is in the process of
producing a report that shows Globe was serving water in both areas before 1961.' The

information seen thus far proves unequivocally that the City was providing water service

before the Decision.

REQUESTED RELIEF

The City respectfully request the Commission correct Decision 33424 and remove
the portion of AWC’s CC&N where Globe currently serves water customers by amending
the Decision in accordance with A.R.S. § 40-252. Attached to this petition is a map

prepared by the City that shows where its customers are located."

'% Attached as Exhibit D.
"d.
2 Tierra Right of Way, the entity hired by Globe, has found information that shows water was
being provided in the Southern Area in the 1910s and in the Northern Area the City started a
{ydimentary wastewater treatment plant in 1917.

Attached as Exhibit E,
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AR.S. § 40-252 states:

The commission may at any time, upon notice to the
corporation affected, and after opportunity to be heard as upon
a complaint, rescind, alter or amend any order or decision
made by it. When the order making such rescission, alteration
or amendment is served upon the corporation affected, it is
effective as an original order ot decision. In all collateral
_actions or proceedings, the orders and decisions of the
commission which have become final shall be conclusive.

This statute has been the subject of several cases, some of which involve AWC." The

Court has long held that this statute is the proper way to correct a CC&N."

Additionally, even though the Decision was issued over fifty years ago, the Arizona

Supreme Court has said “the [CC&N] monopoly is t‘ole_,rated dnly because it is to be
subject to vigilant and continuous regulation by the Corporation Ct‘:mimiss.ion, and is
subject to rescission, alteration or amendment at any time upon proper notice when the
public interest would be served by such action.”'® The courts have ruled that 40-252 is the

proper vehicle to grant Globe the relief requested once the Commission has determined it

“would be in the public interest to do so0."7

PUBLIC INTEREST
Itis in the public interest to correct Decision 33424 and remove the requested area

because it was a mistake to grant the CC&N in the initial Decision, the expense of
:; See Ariz. Corp Comm v. Arizona Water Company, 111 Ariz. 74 (1974). -

Sce e.g. Davis v. Corp Comm, 96 Ariz 215 (1964); Tonto Creek Estates v. Corp Comm, 177
Ariz. 49 (1993).

l; - Davis v. Corp Comm, 96 Ariz 215, 218 (1964)(emphasis added).

While AWC may argue the James P.Paul (137 Ariz 426 (1983))standard would apply, the Paul

-case Is easily distinguishable since Globe’s request goes to the initial grant of the CC&N. 137

Ariz 426, 430.
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transférring 'customérs to AWC would be borne by not only the customers in the disputed
areas but eifcry citizen of Globe, and AWC is not capable of providing adequate service to
the area. |

Initial- Decision was Granted in Error

As stated above, the Decision states “[i]t ﬁl;-ther ﬁppem that the application does
not conflict with any person or corporation furnishing a service of like character within
the additional area sought to be certificated.”'® This is not accurate. Globe has now
determined that it was providing water service in both the Northern Area and Southern
Area at the time the Decision was issued. Globe has found, through its consultant,
documentation that proves the Southern Area was being served back to the 1910s as well
as minutes of the Globe City Council from the 1920s, which discussed replacing water
lines in the Southern area. As it relates to the Northern Area, the consultant has found an
ADOT map from 1957 showing Globe water lines to various businesses in the area. As
mentioned above, Globe has had a wastewater treatment plant in the Northern Area since
the 1910s. The Commission could not have legally granted a CC&N to a public service
corporation where a municipality was already providing service. Thus, it would stand to
reason that no one at the Commission knew where the exact CC&N boundaries were at
the time of the Decision.

Additionally, AWC was not aware of its exact boundaries of their CC&N until,
especially for the Northern Area, it was told by representatives of Globe in December of

2013. As to the Southern Area, AWC sold Globe land in the 1970s so that Globe could

'® Decision 33424,
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build infrastructure to serve the very area in dispute today. Clearly, AWC was not aware
of its CC&N boundaries at the time of the Decision or for decades after.

-Another section of the Decision that shows the Commission was unaware that the
area being served by Globe was included in the CC&N says “[t]estimony was presented . .
. and from the testimony, files and records the Commission is of the opinion that applicant
has complied with the statutes of Arizona . . . for the issuance of a [CC&N]”.'° ARS. §
40-282 in 1961 required that “[e}very applicant for a certificate shall submit to the
commission such evidence as required by the commission to show that such applicant has
received the required consent, franchise or permit of the proper county, city and county,
municipal or other public authority.”® AWC does not have and has never had a franchise
from Globe. The City has just recently referred a franchise to a vote of its citizens on the
November 2014 ballot. Since the Southern Area has never been a part of the municipal
boundaries of Globe, it would have been covered by the valid franchise of Gila County.
The Northern Area has been in Globe’s municipal boundaries since the City was formed.
As mentioned above, Globe was not on the service list or notification list of the Decision.
Certainly, the Commission could not have legally concluded that AWC complied with all
statutes if the very statute that allows for granting a certificate was not met.

Finally, the caption itself leads to the conclusion that granting a CC&N over the

area Globe serves was in error. The Caption reads “an increase of area to be served at

Central Heights, Arizona™' Locally, Central Heights is known as the area between two

9
Id.
_20 Walker v De Concini, 86 Ariz. 143, 150 (1959). This same language is substantially the same
in the current version of the statute and dates back to 1939.
Decision 33424.
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ridgelines located to the east of the unincorporated area of Claypool and West of Globe.*
AWC currently serves in the central heights area today. The disputed areas are on the
Globe side of the eastern ridgeline. It is very likely that AWC and the Commission
assumed the legal description matched the commonly known description of Central
Heights.

The public interest can only be served when Commission decisions are complete
and accurate, which instill public confidence in the decisions. Moreover, it is not in the
public interest to reward AWC (which has no plant or customers in the contested area)
based upon an obvious mistake made by the Commission in 1961.

Expense of Transferring Customers and Infrastructure

In AWC’s demand letter, not only does it want the City’s customers; it also wants
the City to pay millions of dollars to connect those customers to AWC’s existing
infrastructure.” There is absolutely no basis in fact or in equity to support such a demand.
AWC does not have any customers or distribution infrastructure in the disputed area. This
is analogous to the situation when AWC sued the Commission in 1974 in regard to a
deletion of its CC&N.?* [n that case, the Commission granted AWC a CC&N to serve in
the Heber area over a competing utility, Holiday Forest Water Company, (“HWC”) but
later rescinded the CC&N after HWC filed a request for a rehearing.”> The court, citing
the Davis decision, determined that the Commission’s actions must be in the public

interest in order to rescind a CC&N.2 The Court went on further to discuss why it was in

? Attached as Exhibit F is a map produced by the local chamber of commerce. While this is not
ap engineered map, it is used to show the area known as Central Heights.
Exhibit C and D.

:; ﬁriz. Corp Comm v. Arizona Water Company, 111 Ariz. 74 (1974).

%14 at76.
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the public interest to have AWC become the certificate holder.”” The Court identified
three things that factored into what was the public interest: 1) The source of supply for
AWC was from three interconnected wells, compared to one from HWC; 2) AWC had a
CC&N on three sides with a 4” main on side and a 2” main extending into the disputed
area; and 3) AWC had a substantial invesiment in wells, mains and water facilities
adjacent to the disputed area.”® The Court upheld the trial court ruling that it was in the
public interest for AWC to have the certificate based upon its existing infrastructure and
the reduced cost to serve the area.”® The trial court held that deleting the CC&N would
“cause a duplication of facilities and be costly and detrimental to water consumers in the
area™ 3
Using the same basis the court used in the AWC case, it is in the public interest to
correct the Decision and allow Globe to continue to serve. Globe has all of the
infrastructure necessary to provide adequate service to its customers. Additionally,
failure to correct the Decision would cause a duplication of facilities and be costly to not

only the customers but to all the citizens of Globe. It is in the public interest to correct the

Decision and allow Globe to continue serving its customers.

Adequate Service
There is another reason to grant Globe’s Petition, during the course of this dispute,
it has been brought to the City's attention that AWC is not providing adequate service to

several areas of the City. Specifically, AWC does not have adequate fireflow to meet the

714,

;g Id.

” Id at 76-77.
Id. At 77.
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standards set out by the International Fire Code. This came up when the fire marshal
advised a local company that it would be unable to acquire a building permit without
substantial water system improvements because of a failed hydrant (fire flow) test. The
fire marshal then checked several hydrants in AWC’s service area and found that of the
eleven locations tested, nine hydrants performed bciow the minimum commercial
standard of 1,500 gallons per minute (gpm). In fact, flows were as low as 475 gpm in
some areas currently serving existing homes and businesses.>’ AWC’s inadequate service
currently requires the City to respond to fire emergencies with water trucks (Tenders) in
certain areas 6f AWC’s territory. The ability to provide adequate service is a basic tenet
for having a monopoly. Since AWC cannot provide adequate service in its undisputed
area, it is not in the public interest to allow AWC to serve in an area where Globe is

currently providing adequate service.

CONCLUSION
Based upon the above, Globe respectfully requests the Commission reopen

Decision 33424 and send it to the Hearing Division who would establish a procedural

- schedule for an evidentiary hearing where Globe could present evidence in support of its

request to correct Decision 33424 and remove the areas served by Globe from AWC’s

CC&N.

*! Attached as Exhibit G is a map showing where the fire flow tests occurred and the amount of
the flow observed. - ' ' '

10
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RESPECTFULLY submitted this 8™ day of August, 2014.

 Garry Ws '
The Law Offices of %rry D. Hays, PC

1702 East Highland Avenue, Suite 204
Phoenix, Arizona 85016
ghays@lawgdh.com

Attorney for City of Globe

ORIGINAL and thtrteen (13) copies of the

Docket Control

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Copy of the foregoing hand-delivered/mailed
This 18® day of August, 2014, to:

Lyn Farmer, Chief Administrative Law Judge

Hearing Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Janice Alward, Chief Counsel
Legal Dmsmn

 foregoing filed this 18" day of August, 2014 with:

ARIZONA CORPORATION COMMISS]DN -

1200 West Washington Street
Phoenix, Arizona 85007

Steve Olea, Dlrcctor

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoemx, Arizona 85007

Bob Stump, Chairman

ARIZONA CORPORATION COMMISS[ON
1200 West Washington Street

Phoenix, Arizona 85007

11
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Gary Pierce, Commissioner

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Brenda Burns, Commissioner
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

Bob Burns, Commissioner

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Susan Bitter Smith, Commissioner
ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

COPY of the foregoing sent via e-mail and first
class mail this 18" day of August, 2014, to:

Steve Hirsch

Bryan Cave LLP

One Renaissance Square

2 North Central Ave., Suite 2200
Phoenix, Az. 85004-4406

CU\MT%ZE 1

By: Chantelle Herget
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BRFORR Tul ARTZONA CUMPURALIUN COMLLEBSECM

IN DR MATTER OF THE APPLICATION OF ARAZOMA WMAYRX COMPANY PO IMCREAKE UF AMKA
TO BE SRRVED AT MLAMI, ummmmnmwm

DOCKRT NO. Us144$ D
A

_OPDNLON AXD CRDER ﬁD
BY THE COMMISELION:

Hotice having been given as provi ngitied matter

came on for hesring bafore the Cotmiasion sitting iu on Beptambor
11, 1961,

Applicent wes represented by its attorney, Afthur W, Johnson, ¢f the
lev firm, Femsemore, Craiy, Allen & McClennso. Appearmnce in epposition wes
made by Robert Hoore, for and on behslf of the Sslt River Valley Water Usars
A®socliation,

Testimonv wes presented, both oral and documentary, snd irem the
testimony, filew and records in the matter the Comminslon ias of the opinion
that applicant has complied with the statutes of Aricons and with the rules
and regulations of the Commission for the issusnce of a certificete of conven-
ience and necesaity,

it furcher sppears that the applicatiou does not conflict with amy
other person or corporation furnishing & service of Iike character within the
additional aree souzht to be certificaced snd that & need and decand has dewn
established and exzists for the proposed service supporting ¢ findin, oy con-
venience and necessity therefore,

SHEREFORE, IT IS ORDERED toat tue applicatiou be, end it is hereby,
approved and tris order snell constitute and be a certificate of convenlence
and necessity &8 contemplated Uy the provisfons ol Section u-281, A, IR, 8.,
avthorizing applicant herein to construct, operate ad aeivealn a public uwster
syscer witdin the sdditional ares described ap begivabng at tov HE cerner of
Boetion 30, T 1 &, & 15 B, Llance wesierly appromtnately 5 ilca, tience sauth-
erly approxicately l-h =(les, ticuce weelerly mpprozivalely | wtle, Lience

soutlierly spprozizately b alle, iveuie weesterl; apprusivaiely 1-12 ules Lo 1vue

W COTher @ Swatiov «, T 1S, Han e 1d Basl, lherdr moutiagiv 1o (e B ottt
<

af t.¢ My of Section J, 1 ! Saut:, i l- g; tue. casiceil;, su the SE corner

e BY of Sectioc 16, T 0 8, wa e Lo Bant: theag coriortls to e T sorier

SRS AT
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OF Bectlon 11, T 1 8, Range 14 Kast) itence easterly to tie Bouthesst cornec
of Saction L, T 1 B, Renge l4 Bast; thence .aoviiarly approxioately L/4 aile;
thence sasterly approzimately 1y =iles to the Southwest corser of Secilon 8,
T 18, R 13 Bast; thence northerly to the polut of baglaning.
The rates and charyes herktotore approved for thls Cowpany, shall be

in full force and effect lor this area,

BY ORDER OF ThE ARLZONA CORPORATION COMMLIGION. o

1k WLTHESS WHEREQY, 1, FRANCIZ J. BURNES, Sacretary

of the Arizona Gorporation Commisaion, have hereunto
set =y hand end ceused the official seal of this Com-

wission, to be alfjxed pt the Capisol L the Gity
of Phoenix, this _day of ; 981,

=

FRANCIS J.
SECRETARY
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BEFORE THE ARIZOWA CUSPUBATION COMIISSIJR
If TR MATTER OF TR APPLICATION OF ARIZ(NA WATER COMPANY, A CORPORATIUN, FOR A
CERYIFICAIR OF COMVENTENCE AND MECESSTTY AUTHURIZILMG TENBIOK, COMSTRUCTION
AVD TPESATION OF A WATER SYSTEH M THE AREA AS WEAS

DOCEET HO. U-1445

BY THE COMMISSIOM :

Rotice having been given as provided by lew,

camq on for hearing befors the Commisston silting in Fhoenix, Arizoms on Septambec 11,
1981,

Applicant was repremanied by its attornsy, Arthur H, Johason, of the lew
firm, Feunemore, Cralg, Allen & McCleonen, Appearsnce ip opposition was mede by
Robert Hoore, for and on behalf of the Balt River Valley Water Users Agsoclatiom,

Testimony was presented, both oral and documentary, and from the testiscoy,
files and records in the matter the Commisaion Is of the opinion that applicact has
complied with the statutes of Arizona and with cthe rules and ragulaticns of the
Cownission for the issuance of a certlficate of convenience and necesmslity.

1t further appears that the application does out contlict with suy other
perann or corporation furnishin, a service of like charscter within the addicional
ares acught to bm certiiicated and thet a need snd decand hag Seen established and
exlgts for the proposed service supporiing a findiay of convenience und mecessity
therefore.

WHEREFORE, IT IS CRDERED that the appifestion be, and it i3 hereby, approved
and this order shall c¢omstitute and be a cevtiiicate of convenlence and necessity ss
contevplated by the provisions or Sectiom «0-281, A, &, 8., autiwrizin, appllcant
herefn to construct, eperate and maintain e public water svstem wittilo the additionsl
erea described as: Beginniln, at the 5outheast corner ot Sectiea 16, Township 9 South,
Kangr 15 Kasc; chence Nortrerly to cme Seocthvast corper o Section 3n, theoce westerly
to the Sculhemst cornar ¢l Sectlon 2%, theuce Nortnerly (0 tin kasi Quarter (E%)
Cotner of Sucotion 26, thence westerly tu Lhe sesf Guarter (wb) Corvec of Sactior 30,
Township ¥ Bouth, Range 1% Kass; theoce Soutlerly to the Esso yuartfer {(EY) Uoioer of
Section 25, theoce weaterly tu the ssst Luarter (W) Joraer of section &3, then e
Southeriy to the Hortheant wortner of Sceition 35, tlenie megterhy (0 fhe horthweag

Corper of Section 33, theoce Southerlty (v the Kast yuarter (E{) cornrr o1 Sectlwy J=,

[ e —.

o

B
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thence Westarly to the West Quarter (Wh) cocudr of Bectlon Ja, Townahip 9 vwib,

Page i,

Bange 14 Zast; thence Southarly to the Mortheaat corner of Soctfon 4, thence wauterly
te the Northwest corner of Sectlor b, thence Southarly to the Kast Yuarter (8%) coroer
of Bection 3, thence Mestarly to the wugr Quarter {¥k) cornexr of Bection 3, thance
Southerly to the Morthesst corser of Section 18, thence Mesterly te the Northwast
cornar of Section 18, thence Southerly to the Bouthwast corner of Bectien 19, thence
Easterly to the Svutheast corner of Suction 20, themce Northerly to the Southwest
corner of Section 3, thence Easterly to the Boutherst cormaz of Gecthion 9, theoce
Horthexly to the West Quarter (Wk) cocner of Ssctlon 10, thuuce Hssteriy to the Beat
Quarter (E}) corner of Section 10, thence Northerly to the Southwest corner of Baction
2, theoce Baaterly to the Southaast corner of Section 2, thence Northerly to the West
Querter (Wk} corner of Sectlon |, thence Basterly to the East Quarter (k) cormar of
Gection 1, Township 10 South, Range 14 East; theuce Hortherly Lot he Bouthwest corner
of Section 11, thence Essterly to the Southesst corner of Section 36, Towmehip ¥ 3outh,
Zange 15 gast, the point of beginning, all lylng in the GASADGH., Pina) County, State
of Arisons.

The rates and charges nevelofore approved for ihis Company, shall be in
full forge /nd efiesc for this area.

BY OUDER OF THE ARIIONA CORPORATION COMSIBSION,

1K VITMESS WHERBOF, 1, FRANCIS J, BYRNES, Secretary

of the Arizons Corporstion Comrission, have hereuato
set my hand and caused the officis) szal of this

Comuinsion, to be pf d et t the Gity
of Phoensx, znxgﬂ:; of _ls6t,

fral.

SECRETARY
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BEFORE Tl ARLIOUHA CONPORATION LUind:)88 10N

TH THE MATYEN OF THE APPLICATION OF ARLItA MATIR CIMPANY QR £ CERTIFICATE ui
CONVEBNIENCE AND EECLSSITY TO SERVE TIR VICINITY OF FLORENCE JUNCTION, ARLZOWA
USSCRIBED AS EECERNING AT TR 3@ CORNER OF SRCTIOK 1, T 28, & 10 B, TRENCE
WESTERLY T¢ TWE N¥ CORNER GF S8CTION L, T 23,2 9K, SOUTHRRLY TO TiX §¥ COMKER
OF SECTION 36, T 2 B, R 9 B; MENCE BASTEALY T0 THA SX CORIRA (» SECTION 36, T 2 &,
:I;:;‘; THENCE NORTHENLY TO THE POINT OF BEGCIMNING au.‘g.wa.. PIRAL COUNTY,

DOCURT MG, U-144S

RY THX COMIIBSTON:
Notice having besa given as provided by )uhd mactel
came on for nesring before the Cowmissiown sitting 14 Phoe on Seplember
11, 1961,

Applicant wae represeutce by its Allornsy, Arthur (i, Johuson, of the lav
Firw, Yennewore, Craly, Allen & icClounen. Thers was no appearsuce in opposition
to the granking of che applicarion.

Testimony was prosented, both orsl and documenisry, and from the testimony,
tiles and records in the watler che Cosmisslon ks of tue opinion that applicsut hes
complied with the ststutos of Arizona and with the rules ang resulstions of the
Cour:iselon for rhe issusnce of s cerbiticate of cenvenlence ard necesslily.

It ferther appears thal tin spplication does not conilict with agy othey
person or corporatien furnlehiu; 8 service of like charscier within the sdditional
Brea ALuLnt 10 be tertificated and that e need and demand igs been established and
existe tor the propo.ed service supporiing a fiadln, of convenience and ecessity
iheTelure,

WEREV(RE, IT IS (GOEKED thaet Che application be, and Lt is nerebhy,

approved and toie order s.all consiltute avd be 8 certificate ol convenience and
necedsily as conterplared by the provisions of Sectio. L0-241, A, R. S., euthor-
Leing applicant hereln Lo construwct, operate asd teintaln 2 public water By AL
wittin the additicual area described ae bo. (i, 81 i HOTthesyl corner ol Sec.
1, 7 2 Souti:, isnae 10 E43t; iliscce wontferly (o tre Lorthwwst cornet of Seclion k,
Townsiip 2 3ovth, Range 9 Hast; thence southerly Lo Lie S0uthwest voraer of Section
3o, sownshly 2 Fouth, lan,e P East, ibe.ww sasterly 10 the Souticsst corngr of
Sectlon Yo, Townahip 2 Sout:, ima . 19 Zasr, rfneace cartherly Lo iha polng v e
JAmiing, all um.az,;.,ﬁu‘aam;. Arlrona,

The rates snd Charjes "Ciutdlure appraved o L3k Gowpany, shatl be |

fufi fovee acd efiNgl for iris ares,
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BY ORDER OF THE ARIZONA CORPCRATION COMAIEBION, L

IR WITHESS WHERRGY, 1, FRARCIE J. BYRIES, Secracary
of the Arisoma Corporation Coamigsion, have herswato
sat oy hand end caused tha offic ssal of this

Cosnilssion, to be pifiged at Cizy
of Fhoenix, thi day

# e epe
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SEFOUE THE ARLEMA CORPURATION CAlidiISSIUR

:

ATIER OF THR PRTTTION OF ARIZOMA WATER COMPANY FOR INCARASK OF AREA TO
AT CENTRAL HEBIONTS, ARISOMA DESCIEEU AS BEGINNING AT THE SOUTHEAST
THE SOUTHMEST QUARTER OF GBCTICGH 256, TOWMEHIP 1 NOETH, RANGE 15 BAST;
WESTERLY TO THE SOUTHMESY CORMEN OF TR SOUTHEAST QUARTEN OF THE SOUTH-
QUARTSER, SECTLON 28, TGENSHIP 1 SORTH, PANGE 15 RAST: THENCE WORTHERLY IV
RURTWMEST CORNBR OF THE NORTHEAST QUARTEE OF TMR SOUTHURSY QUALTRR OF §3C.
» TOMMSHIP 1 WORTH, RANGE 15 EAST; THERCE EASTERLY TO THR NORTHRAST CORMNER
SOUTHNEST QUARTER SECTION 14, TOMNSHIP | NORDH, RANGE 13 RAST; THENCE
BOUTHRRLY TO THE POINT OF BRGYNNING, ALL GGERB&N., o ARTZONA,

i

8

DOCKET NO. U-1445

BY THE COMMISSION:

Notice hawing been glven as provide titled matter
came on for hearing bafore the Commisaion sitting in Phoai
September 11, 1961,

Applicant vas cepresented by ({s sttarney, Arthur M., Johnson, of tha
law ‘irm, Fennemora, Craiy, Allen & iicClennen. Appsarance in oppositlion wae
made by Hobert Moore, for and on behalf of the Salt River Velley Water Umers
Agsociation,

Testlmony was presented, both oral and docuwentary, and from the
testimony, files sud records in the matter the Comnission is of the opinien that
applicant has compliad with Lhe statutes of Arizous and with the rules and
regulations of the Commission for the issuance of s cectificare of coovenience
and necemsity.

It fucther appears tlhat the application dues not contlict with eny
other pereon or corporation furnishing a service of like charecter within the
additional area sought to be cartificeted snd that & need and demand has bean
established and zxists tor tie proposed service supporting a iinding of conven-
feuce and necessity theretfore.

WHEREFORE, IT I8 ORDEMED that the application be, and it is hereby,
approved and this order ahall constitute and be a cectifleste of convenjznce and
necessity as contespiated by the provisiuns of Scctiou 4y-28i, A. 4. 5., author-
izing appllcant herein to conatiuct, vperats 8nd raintaln & public waler systec
within the sdditivual ares deacribes as Yeglnolng at the Soutaenst cornwer of the
Southvest Quarter (SWk) of S«ectlon 26, Townslip 1 jorth, fan,e 13 Eest, thence
i.l(«rl}‘ tc the Southwest corner ol the Boulheast Juerter ui tha Joutihwwest Quartar

(MWL), of Bection 28, Towasbip L woerth, Rap,c 15 Gnet, ticdve Mottierly ke fhe
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Horthwest Corney of the Kortheast Quartar (ABR) of the Bouthwmst Guarter (W) !
of Bection 16, Township 1 North, Bange 15 Bast; the ce eesterly to the Morthsast
corner of the Southwest Quarter (SWX) of Bection 14, Township | Morth, Rangs 15
Eaot; thence scutheriy to the point of beginaing, all CaSNB&M., Gila County, Arie,
The rates and charges liwcetoiore approved for this Company, shall be

in fuwll force and sifect tor this area,

BY QRDER OF THE AR [ZOMA CORPORATION COMMNISSION

IN WITMESS WHEREOF, 1, FPHANCIS . BVRNAS, Secratary

of the Arisona Corporation Commission, have hereumte
set my hand and csused the officlal seal of this

Cosmigeion, to be qfi the City
of Phoenix, this -~ 1961.
11)
FRANCLE J. m
SECRRTARY
L'-T.
¥

R 2 R Ve PS4 A RGP
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BEFORE THE ARLZIONA CORPORATION COMGITS8SIMN

Iy THE MATTER OF TuE PETITION OF ARIZONA WATRR COMPANY FOR INCREASE OF AREA TO
T2 SIRVED AT CENTRAL EEIGHTS, ARIZOWA DESCRIBED AS BEGINNING AT THE SOUTHEAST
CORWER OF THT SOUTHWEST QUARTER OF SECTIOW 26, TOWMSHIP 1 WORTN, RANGE 15 EAST;
THENCE VESTERLY TO THE SOUTHWEST CORNER OF TNE SOUTHFAST QUARTER OF THE SCUTH-
WEET QUARTER, SECTION 23, TQWMSUIP 1 WORTH, RANGE 15 EAST: THONGE NORTUERLY TO
TIE WORTIWEST CORMER OF THE NORTHEAST QUARTZR OF THR SOUTHWEST QUARTER OF SEC,
16, TOWSSUIP L NORTH, RANGE 15 RAST; ‘THENCE BASTERLY T0 THE NORTHEAST CORNZR
07 THE SOUTHWEST QUARTER SECTION- l4, TOWNSHIP 1 NORTH, RANGE 15 BAST; THEHCE

SOUTHERLY TO THE POINT (F BECIMNING, ALL GESRBEM. , GILA- COUNTTY, ARIZOMA.

DOCEET NO, U-1445 : "y nmcxéx’&i mb. 4 Z404

o, e "{\:0 i ‘lb’,;l

OFZNIOM
BY THE COMMISSION: . |
' Notice having been glven as 'pthvi.dad biﬁq.aw‘/ abova eantitled matter
cama oo for heazing before the cmf.saion u;mn; ina rhamix, ‘Arizona on ‘

Septembar 11, 1961. g w , mweae B8 ok
Appli.aant vag :ap:eanntnd by i.:n ntmney, Arthur Mo Johnam. of tha
lay f£irm, Fannamsra, Cralig, Allen & Mcclnnnen. Appaarance io oppositicn was
wada by Rubert ¥oora, £uz nnd on behalf o£ tha Balt Rivut Vallsy watat Uaara
Apsoclation, ‘ ,
Testinony was prosentad, both oral ﬂ-.nd :dommsntary. and frow the
testimony, f£iles and racords in the matter the Commission 43 of tha opinion that

spplicant has compliad with the ptatutas of Avizona and with tha rules and

. repulationg of the Coumission for the Lséuanqd of h certificatﬁ of convenlence

end necessity, ) )

Tt fupther appeara that the application dose not comflict with sny
other person gr corporaticn furnishing a sexvica of like choracter withia the
cdditional #raa sought to be certiffcsted apd that 8 need aad demand has been
establisﬁed nAd exists for tha proposed service supporting & finding of conveu~
iance and necessity thersfora, . -

IMEREFORE, IT 13 OBDSRBB that the application be, end it Ls heveby,
appraved and this ordez aball uona:ituta and be a2 certificate of couVQnianca and
necessity as contemplatad by the provisions of Baction 40-281, A. R, §., authoxr-
izing applicant herein ta canstfuct; cperate and maintain & public water system
withian the additiomal araé described aslbeginnius at the Southeast corner of the
Southwest Quartar (5WY) of Seotion 26, Township 1 North, Range 1£ East; thence

Vg aterly to the Southwest corner ¢f the Southeast Quarter of the Southwest Quartsr

$W%), of Section 28, Township I Nortk, Range 15 Easi; thence Northerly to the




DOCIET HO, U-1445 DRCIBICH ¥O, 4Z477 ‘?/
Yorthweot Coxner of the Morthesst Quarter (MB%) of the Southwant Quarter (SWLk)
of Section 16, '.‘:ou-nship' 1 Worth, Range 13 East; thenga easterly :6 the Northaast
co::na'.\:. of the Eouthwaag'Quatter (a9%) of Sectu‘m. 14, Towmship 1 Rm:th.. fange 15
Eagt; thanco. southerly to the polant of bggiru:_.fna, all G&IRBEM,, Glﬂu County, Arizx,
The rates and cha.r.aoa hc:m.:r.:::fqlro ippfovéd for this Ooulpuﬁy. shzll be
in full forcs and effect for this area, | o
- BY ORDER OF THE ARIZOM‘COF.PGRATIW' CO&E!I.SSIDN
. IN WITNGSS WHEREOF, I, FRANCIS J. BYEMES, Secretary
of the Arizoma Corporation Comxlssion, have hereunto
..'Bé% wy . hzud end gaueed the offliclial seal of this

Commission, to be affixed at the Capitol in tha City . .
of Phoanix, this Zp# day of Jfﬁ{&&nu.
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ARIZONA WATER coMpAN L] 26 1 2012

3805 N. BLACK CANYON HIGHWAY, PHOENIX., ARIZONA 85015-535( « 0.0, BOX 20006, PHOEN|X, AZ 8 mm ' DO KE(
PHONE: (602) 240-6860 * FAX: (602) 2J0-6874 « TOLL FREE: (80{) 533-6023 » www.azwal /_g - —

August 1, 2012

Ms. Gina Paul, CMC
City Clerk

City of Globe

150 N. Pine Street
Globe, Arizona 85501

Re:  Notice of Claim Pursuant to A.R.S. § 12-821.01 regarding provision of water
service in violation of A.R.S. § 9-516 and Arizona law; subject to the privileges
of Rule 408, Arizona Rules of Evidence

Dear Ms. Paul:

Pursuant to A.R.S. § 12-821.01, Arizona Water Company (the "Company") hereby files
with the City of Globe (the "City™) this notice of claim as a result of the City's failure to comply
with Arizona law $»~1ding but not limited to, A.R.S. § 9-516 (A) and (B) (the "Statute™).

Facts of the Incident and Basis of Liability

The Company makes this claim because the City is providing a competing water utility
service in Section 26, (Township 1N, Range 15E) which is in the Company's service area and the
City has failed to first acquire the Company's plant, system, and business used and useful in
rendering service to that area. The Company is ready, willing and able to provide all public
utility water service in that area which is within a Certificate of Convenience and Necessity
("CCN") adopted and issued by the Arizona Corporation Commission on September 20, 1961,

The Statute states:

"A. It is declared as the public policy of the state that when adequate public
utility service under authority of law is being rendered in an area, within
or without the boundaries of a city or town, a competing service and
installation shall not be authorized, instituted, made or carried on by a city
or town unless or until that portion of the plant, system and business of the
utility used and useful in rendering such service in the area in which the
city or town seeks to serve has been acquired.

B. The city or town which seeks o acquire the facilities of a public service
corporation shall have the right to do so under eminent domain. Such
action shall be brought and prosecuted in the same manner as other civil
actions."

E-MAIL: mnil@nzwvater.com

UACLABASWIRCITY OF GLOBEWAUL L_0B9112.00CK
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ARIZONA WATER coMpPanNy

Ms. Gina Paul, CMC August 1, 2012
City of Globe Page 2

On or about February 2, 2012, the Company discovered that the City installed water
system facilities within the Section 26 CCN area, and is providing competing water utility
service to at Jeast 44 customers in that area. The Company provides adequate public utility water
service under authority of law in that area and throughout its CCN area.

Claim For Inverse Condemnation

The City's actions in providing a competing service within the Company's CCN area
without first acquiring the Company's plant, system and business in that area violates the Statute,
and constitutes a compensable taking of the Company's property and rights including a portion of
the Cafipany's CCN. In Sende Vista Water Company, Inc. v. City of Phoenix, 127 Ariz. 42, 617
P.2d (1 (App. 1980), the Asizona Court of Appeals held that the City of Phoenix was not
entitled,inder the Statute, to provide utility service in a certificated area where it had not first
acquired the property inferest of the holder of the certificate for the area 1o be served. Citing
with approval Flecha Caida Water Co. v. City of Tucson, 4 Ariz. App. 331, 420 P.2d 198 (App.
1966), the Court stated that the requirement (o pay just compensation applfes-even where the
holder of the CCN has not yet constructed facilities in the area and even if the only property
taken is the CCN itself.

Claim For Past Damages

As a direct and proximate result of the City's actions, the Company has incurred losses
and damages for revenues it was entitled to earn from the customers the City has been serving in
the Company's CCN area from the date the City started providing the competing water utility
services 10 the present date. The Company is not yet able to determine when such competing
service started without examining records exclusively within the custody and control of the City;
it is likely that the City's competing water utility scrvice extends back for several years.

Statement of Damages and Demand for Settlement

As a direct and proximate result of the City's actions, the Company has incurred losses
and damages, and its property has been taken without the payment of just compensation by the
City. As of the date of this claim, the Company's damages caused by the City's actions are:

1. For the taking of the Company’s CCN and Going Concern Value in the Section 26
AWC Service Area: $ 977,198.

This sum is based upou the present value of foture operating revenue lost from 101
service connections within Section 26 in the Company's CCN area. The supporting calculation is
attached as Exhibit "A."

2. For the past lost net revenue from competing water utility service unlawfully
provided by the City in the Company's CCN area from 1980 (estimated) to the present date:
$901,662.

The supporting calculation is attached as Exhibit "B."

HCLATMIWRETTY OF GLOBEWAI #80112 DI
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ARIZONA WATER coumpany

Ms. Gina Paul, CMC August 1, 2012
City of Globe Page 3

Accordingly, the City may settle this claim for the amount of $1,878,860. If the
Company must pursue legal action to recover its damages, it will also ssek recovery of its
attorney's fees and litigation expenses. Also, the Company fully reserves its right to obtain
declaratory or injunctive relief, or other available legal and equitable remedies.

We look forward to hearing from the Cily aboul this claim und welcome an opportunity
to meel with City representatjves.

. Very truly yours,

/ >
o f&;fﬂ/'«’- . fj--:}c’,ﬂ /’f’é——

Robert W. Geake
Vice President and General Counsel

jre
Altachment

BY PERSONAL SERVICE

LHCLAMSWICHY OF GLOBIEVALL, |, 0081 12.000%
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ARIZONA WATER coMPANY

3803 M. BLACK CANYON HIGHWAY, PHOENIN, ARIZONA 85015-5351 » PO. BOX 29006, PHOENLX., AZ $5038-906
PHONE: (6002) 240-6860 « FAX: (602) 240.6874 » TOLL FREE: (8(4)) 513-6023 » www.azwatercom

June 3, 2014

Ms. Shelly Salazar
City Clerk

City of Globe

150 N. Pine St.
Globe, AZ 85501

Re:  Notice of Claim Pursuant to A.R.S. § 12-821.01 regarding provision of water
service in violation of A.R.S. § 9-516 and Arizona law

Dear Ms. Salazar;

Pursuant to A.R.S. § 12-821.01, Arizona Water Company (the "Company") hereby serves
the City of Globe (the "City") with this notice of claim as a result of the City's failure to comply
with Arizona law, including but not limited to, A.R.S. § 9-516(A) and (B) (the "Statute”). This
notice of claim is separate from and independent of the notice of claim dated August 1, 2012,
related to competing water service in other areas of the City.

The Company makes this claim because the City is providing competing water utility
service to residential and commercial customers located in the western halves of Sections 23 and
26 of Township 1 North, Range 15 East, in two places which are within the boundaries of the
Company's Certificate of Convenience and Necessity ("CCN") adopted and issued by the
Arizona Corporation Commission on September 20, 1961, in Decision No. 33424, as follows:

1. Adjoining U.S. Highway 60 located near an interconnection point between the
Company's and the City's water systems.

2, To a customer or customers situated near Pinaleno Pass Road, Pinal Creek Road,
and the railroad tracks northwest of the City's wastewater treatment plant, which itself is located
north of U.S. Highway 60 between Pinal Creek Road and the railroad tracks.

A map of the general area showing the boundaries of the Company's CCN, showing the
section line boundaries, and showing the general areas where the City is unlawfully providing
competing public utility water service is attached as Exhibit A, A map more specifically
showing the locations where we are aware that the City is unlawfully providing competing water
utility service to residential and commercial customers adjoining U.S. Highway 60 and showing
where the City is unlawfully providing competing water utility service to a customer or
customers northwest of the City's wastewater treatment plant is attached as Exhibit B. The
customers the City is serving are located within the boundaries of the Company's existing CCN.
These facts first came to the Company's attention when a City representative disclosed them
during a meeting on December 5, 2013, at the Company's offices in Phoenix. Brent Billingsley,

E-MAIL: mailighazwater.com
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ARIZONA WATER coMPANY

Ms. Shelly Salazar June 3, 2014
City of Globe Page 2

Globe's City Manager, was present at the December 5, 2013 meeting and participated in the
discussions regarding these facts.

The Company already provides adequate public utility water service under authority of

law in its CCN area and is ready, willing, and able o provide all public utility water service in
these areas.

Facts of the Incident and Basis of Liability

The Statute provides:

A It is declared as the public policy of the state that when adequate
public utility service under authority of law is being rendered in an area, within
or without the boundaries of a city or town, a conipeting service and installation
shall not be authorized, instituted, made or carried on by a city or town unless or
until that portion of the plant, system and business of the wtility used and useful in
rendering stich service in the area in which the city or fown seeks fo serve has
been acquired.

B. The city or town which seeks o acquire the facilities of a public
service corporation shall have the right to do so under eminent domain. Such
action chall be brought and prosecuted in the same manner as other civil actions.

The Company installed a six-inch water main along the north side of U.S. Highway 60 in
1976 which, together with other required water supply facilities, was to provide service in the
subject area. The City has repeatedly represented to the Company and others that it provides no
water service to customers in the Company's service area. In a December 5, 2000 letter to Mr.
Udon McSpadden of McSpadden Ford, Inc., the City Manager, Manoj Vyas, stated:

"Our legal research has found that the City of Globe will not be able to
provide water to any parcels of land for the western halves of sections 23 and 26
of Township 1 North, Range 15 East, which includes your property adjoining
Highway 60 as well as other undeveloped parcels of land. This finding is based
on the Arizona Water Company's Certificate of Necessity boundaries established
and approved by the Arizona Corporation Commission years ago."

The half-sections referred to above lie within the Company's CCN and include the subject
area in which the City is providing unlawful, competing water service.

In a November 8, 2003 Emergency Connections Agreement, Recital B, the City also
stated that "{t}he City provides water service to the areas within the incorporated City limits of
Globe which are not in the Company's CCN."

E-MAIL: mailidazwater.com
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ARIZONA WATER company

Ms. Shelly Salazar June 3, 2014
City of Globe Page 3

More recently, on April 28, 2010, Globe City Manager, Kane Graves, requested that the
City be allowed to provide service to the subject area along U.S. Highway 60, and provided a
map showing the requested area of service within Arizona Water Company's CCN area. By
letter dated June 1, 2010, Arizona Water Company, through its President, William M. Garfield,
declined the request and reminded the City that the Company had an existing water main
adjacent to the area, that it was able to meet the area's water service needs, that the area was
within the Company's CCN, and that the Company looked forward to working with persons
wishing to develop property in the area.

Contrary to the City's assertion in the December 5, 2013 meeting that it began providing
water service to the subject area before 1962, a map of the City's water system dated December
10, 1980, shows that the City provided no water service to the area at that time. Based on the
map and the foregoing representations by the City, clearly the City began providing water
service to the subject area after 1980 and perhaps in some areas as recently as 2011 to some of
the subject area.

Claim for Past Damages

As a direct and proximate result of the City's actions, the Company has incurred and is
incurring losses and damages, including the lost net revenues the Company was entitled to
receive from the customers the City unlawfully serves in the Company's CCN, from the date the
City started providing the infringing water utility services to the present date. The Company also
has other causes of action against the City, including intentional interference with prospective
economic advantage, intentional interference with the Company's contractua] relations, trespass,
and inverse condemnation.

Statement of Damages and Offer to Settle

The City continues to unlawfully provide water utility service to the Property in direct
violation of A.R.S. § 9-516(A). Therefore, the Company demands that the City cease its service
to the Property and take all steps and action needed to connect the affected customers to the
Company's water system immediately. Should the City not reconnect the affected customers to

the Company's water system at the City's expense, the Company will do so and will seek to
recover the costs for that work from the City.

As a direct and proximate result of the City's actions, the Company has incurred (or will
incur) the following losses and damages:

1. For the past lost net revenues from service provided by the City to the customers
in the Company's CCN from 1980 (estimated) (o the present date: $3,798,158.

This sum is based upon the calculations set forth in the attached Exhibit C. If the
City has reliable evidence showing it began providing the unlawful, competing water service

E-MAIL: mail@uawiser.com
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ARIZONA WATER comMPANY

Ms. Shelly Salazar June 3, 2014
City of Globe Page 4

later than 1980, the Company will consider such evidence and, if justified, adjust its damages
claim accordingly.

2. For the cost of connecting affected customers to the Company's waler system:
$2,008,600.

This sum is based upon the calculations set forth in the attached Exhibit "D." Claim
is made for this sum in order to terminate future damages arising from the City's further
provision of water service to the designated locations within the Company's CC&N areas.

Accordingly, the City may settle this claim by paying the Company its Lost Revenues of
$3,798,158 and by connecting the affected customers to the Company's water system at the
City's own expense or by paying the Company's costs of $2,008,600 to do so.

If the Company must pursue legal action to recover its damages, it will also seek recovery
of its attorney's fees and litigation expenses. The Company expressly reserves its right to seek
and obtain declaratory or injunctive relief, and all other applicable legal or equitable remedies,
including accruing damages going forward.

We look forward to hearing from the City about this claim, and weilcome an opportunity
to meet with City representatives.

Very yours,

Robert Spear
General Counsel

hac
Via PERSONAL SERVICE

E-MAIL: mail@azwater.com
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